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Abstract :

This research determines the court jurisdiction concerning inheritance
disputes and estate related lawsuits having a foreign element. In this respect,
the jurisdiction This research determines the court jurisdiction concerning
inheritance disputes and estate related lawsuits having a foreign element. In
this respect, the jurisdiction connecting factors adopted by the legislator are
diverse like personal, regional or qualitative. However, we have dealt in detail
with the qualitative jurisdiction connecting factor. As this is the first step,
beyond doubt, that affects the determination of choice of law, does choice of
law affect jurisdiction under estate related inheritance cases having a foreign
element? Accordingly, we have studied the influence contained in the
European system of inheritance, which represents the latest choice of law
approach in the fields of inheritance and private international law in Europe.

This study has established that lawsuits having a foreign element may be
determined by elements, such as people, the subject or the location of
property. We have found out that the impact of choice of law on the judicial
jurisdiction contained in the European system of inheritance returns us back
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to the principle of territoriality, i.e., the competent court whose law is likely
to be applied later shall have jurisdiction.

In this study we followed the descriptive-analytical approach. In this
respect, we have presented the jurisprudential opinions concerning the
research subject matter. Then we have analyzed, interpreted and compared
these opinions, if necessary. Further, we have identified the limits of the
impact of choice of law on judicial jurisdiction. Then we concluded the
research with a conclusion and recommendations.

Ky words: Inheritance; jurisdictional rules; Prorogation of jurisdiction;
derogation of jurisdiction; choice of court jurisdiction
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(9) Elizabeth Martin, A Dictionary of Law, OUP, 6th, p274. Inheritance defines as: 1) the
devolution of property on the death of its owner, either according to the provisions of his will
or under the rules relating to intestacy... 2) Property that a beneficiary receives from the
estate of a deceased person.
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(14) Elizabeth Martin, ibid, p520. Succession defines as the law and procedures under which
beneficiaries become entitled to property under testator’s will or on intestacy.

n [2023 gilgs _m 1444 daall g -37 diwll - 9geuillg gualall arell]

Published by Scholarworks@UAEU, 2023




UAEU Law Journal, Vol. 2023, No. 95 [2023], Art. 3
Al

“ e - il gl

UAEULAW JOURNAL
5ol Ll QLA S = ol A5l (gsle )" ells 3 UL Balacd) (s slelly sty
S ke Lo w5 A1 (6 5001 51 = S A1 o gy s 5 LI oy 0 0 Lgmd S
L0958 01l gol elazay

S BN OY s e il e g Ml s (3 I OF Y 5L jad
@3\.&\ab;l\Ja.ajjcc)b:l\d\yjcujruL}ﬁ}cg*;\,g\ggquac)\,g\g&-x
Sl sl gl Jams 360 S o Somy oty VB glaan ¥ 1A e il
35,k B oo 5 o gl g2 Sl ¥ I oy G el (51830 o B 55 053
Jsu\ui.“%up\;\g;sdwwasjupwaﬂ\yu\w@umu&ﬂgﬂ
Gl gl 35 (0 ol 6B 5 el oS e Bkl G| 3 S 1 G s I
Sl e LA 5 e e coudl Blas i O LT alS 10d, LOVE, 1 5>
2 053 ple JS2y 3 0L Bl (gslells DI Jilo & Lol olas]
T4 dode 505 ol Braind Jl T (s p05 S ds el g s slell o me 653
o3 UL Gl Jilws s 55 bn g olel 2l s oy s JU A8 JUast Ll y ) BUas o0
e B e 55 e el Lo 58N o DU 8 50 2082 055 3

iy a5 3l ] e ot gl Bl sl OF s o el) SN il (B
ot S Sl o o 1 0T Ol L g0 iS5 el 5 (3 ) mllanal

Y0 o el a0 cBalioplia (V0)

Lol el (8 e Ll 3) 8ol Ay padl LYV ) o) (L5105l ¢ ol lll pluae (V1)
N £« (144Y) Gusll 4y Al

(A1 dadall (Y0 0q) ciellally 2oss 2 sl ls eyl Sls I ST (sl aal (WV)
£0-Y o

[2023 gilgs _m 1444 &anll g3 -37 diwll - Ogeumillg gualall saell] m

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2023/iss95/3

A'u@

10




A'NB

Agha

Cljledl dnel> " .
Assalal g [@ilell alll y1e Zalia il .a]
UAEULAW JOURNAL

ST 1 Gleadl 0 sl O 2 SN O S G = JEL o (L = o Lo ka5 316 1
Sl I8 Bgidl] Sl 1O ) G5 (ol 5 O VLAL S S e
.(Y')dué\f‘gd’)\wq}dﬁwé

LB V1 ) o3 38 0L Zabadl (gsleddls Sl iy a5 o iy Ll
Jot e U e Gl dim Sl a5yl 1id Toe U a8 s o 5,00 Lo
iy &y gl i 0SS bodie w4l 4,0 055 (ol | siaze Sl onns
Cro G il M OF 3 L N5 Y gdmy ST 8 1 IS L e L
o8 ey i 5B B Sl BMNe 3 Tas T aie (oled¥l ane odsl IO
20 35 U BN 3 VI el OF ol ol 0 5l 3 ade paadl OF 0Ll
Som o ghy o pgdge JlaS g as I T et lulas obiNl e 005
Stea JU 23 5o

o133 Lalardl G5 5 ol [las (5 gs o dogo Ay Hlaty 15 Slin 5
JUI s a2 fgs ddliz I3 o JBT Lo o1 dle s s 15] &l a5 ¢ oY) il
de dUl sy ANl o s Lo A 55 IS daSoud ma2 pl01 5 082 oliastY
fleds)

0V (3, 0y AEY-Ar sl all s ¢ 280 G O S Y VAA Y B TV (35 0 5l p g LI (VA)
XFV=YAA S o o S a2l 1Y 0Ly ) AAE e

AAV=ACR 1 e cAall Blall 0 56 ol Yo VY i Y4 05 ) Gllals p s 10 (V9)

eV Andall (& e 40 LI Lul 53) L 1 6l 5805 &y lnd) DY iy g5 QL 6,85 (Y )
Y0 Lo Ol (Y VA ciadadl Sl

el A s Lul s 1081l A M) e YL DLl ASU Ll (g el s (YY)
(& gzl s ULy aaeld) 1100 4o (VIA=Y100 (Y oV &Y Y suadl (LY

ﬂ [2023 gilgs _m 1444 daall g -37 diwll - 9geuillg gualall arell]

Published by Scholarworks@UAEU, 2023

11



UAEU Law Journal, Vol. 2023, No. 95 [2023], Art. 3

Lo
N A dugdldl| Qgoudd
UAEULAW JOURNAL

A'u@

oLt o] Coald) e 4zl ad] cd b 0L o2t JIsdl s e LYl

L4 &,k 5 (Unitary System of Succession (awlle) &l dlsas o & Jas L& 5 ol I
. Scission System of Succession (aze3]) &l |

13 il Wals g e glas N 051 =5 13 =16 ol s & i
oda 0555 el 2 sl 8,00 dI i Dbl 5Ny 8,34 06 sl 35
B O g 55 ilos QU il T o3 (T anll 4 p2el) ol ol JS Lo 5L
odn 35 5 oo LY adey clo jased 1 WIS Y Al s s & G dltacdl &5 5Ll
s ey s G5l b o gn A 0850 055G OF img 15 (LS 23 501 B3I
bl dg: s Y i ST le M W08 e il jaiy b 41056 sl ke
oy M) i 0 9 e I e OF ) o ¢ il Qs Y1 il

A il Jgs 3 de sl oy bl Jigal IS 0]t bl s 5 & ks il J sy g
ZS&QU&}W%}QBM%M\o&éW\OT@M&SOA}JW)SJ&UBJ&j
slanil @ 0135 Y LY 2 JUI 85 SNy B0l i D) O 1L
Sl Lgo Lzt | (1] (63 3o £l oluazst| slini] OF 1Ll 5 - 2aSomald ol V|
5 LSl o olant OF Ll s et ol Lead] (o @310 o s el
08 e Mia g cand 5o O |l cdlS NI IWI G e 3T oy gl oS s ale
o5 SlrleaaYlode V101§ 6l V5 s 2T i 2esz pLT LA L asle
ol g2 a5 Sl Al e Jadl s B, 1 (g S5l ] 2y iige 8300 )
.Lgfi%ii&rbiipjﬁ\

(22) Haopei Li, 'Unity of succession’ (1990) 224 Recueil des cours 21, p25.
(23) Atle Grahl-Madsen, 'Conflict between the Principle of Unitary Succession and the
System of Scission' (1979) 28 Int'l & Comp LQ 598, p600.
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Taléami Hayashi, 'International Succession in Japan' (2009) 52 Japanese YB Int'l L 433, p
440.
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(30) Haopei Li, ibid, p22.
(31) Haopei Li, ibid, p22.
(32) Haopei Li, ibid, p23.
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(48) Article 4 states “the courts of the Member State in which the deceased had his habitual
residence at the time of death shall have jurisdiction to rule on the succession as a whole”.
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32012R0650&from=EN
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(85) https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32012R0650&from=EN

:@UL@A\A%J}@L@\J\@W@‘M~Y\J@f'os)g;\c,.f
Jose Manuel Velasco Retamosa, 'International Jurisdiction Rules in Matters of Succession in
the European Context' (2018) 28 Swiss Rev Int'l & Eur L 317, p325.
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Regulation (EU) No 650/2012 Of the European Parliament and of the Council
of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of
decisions and acceptance and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession.
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https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62017CJ0020&from=en
(90) Article 10 states the grounds for the Subsidiary jurisdiction:
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1. Where the habitual residence of the deceased at the time of death is not located in a
Member State, the courts of a Member State in which assets of the estate are located
shall nevertheless have jurisdiction to rule on the succession as a whole in so far as:

(a)the deceased had the nationality of that Member State at the time of death; or,
failing that,

(b)the deceased had his previous habitual residence in that Member State,
provided that, at the time the court is seised, a period of not more than five years
has elapsed since that habitual residence changed.

2. Where no court in a Member State has jurisdiction pursuant to paragraph 1, the courts
of the Member State in which assets of the estate are located shall nevertheless have
jurisdiction to rule on those assets.

(91) Article 5 states that:
“1- Where the law chosen by the deceased to govern his succession pursuant to Article
22 is the law of a Member State, the parties concerned may agree that a court or the courts
of that Member State are to have exclusive jurisdiction to rule on any succession matter.
2- Such a choice-of-court agreement shall be expressed in writing, dated and signed by
the parties concerned. Any communication by electronic means which provides a durable
record of the agreement shall be deemed equivalent to writing”.
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(92) Iryna Dikovska, 'Can a Choice-of-Court Agreement included in a Marriage Contract
Meet the Requirements of Both EU Succession and Matrimonial Property Regulations'
(2019)15 Croatian YB Eur L & Pol'y 269, 282.

(93) Iryna Dikovsk, ibid, p288.
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(24) Avrticle 6 states the bases for Declining of jurisdiction in the event of a choice of law
that:
Where the law chosen by the deceased to govern his succession pursuant to Article 22 is
the law of a Member State, the court seised pursuant to Article 4 or Article 10:

(a) may, at the request of one of the parties to the proceedings, decline jurisdiction if
it considers that the courts of the Member State of the chosen law are better placed
to rule on the succession, taking into account the practical circumstances of the
succession, such as the habitual residence of the parties and the location of the
assets; or

(b) shall decline jurisdiction if the parties to the proceedings have agreed, in
accordance with Article 5, to confer jurisdiction on a court or the courts of the
Member State of the chosen law.
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(95) Jose Manuel Velasco Retamosa, 'International Jurisdiction Rules in Matters of
Succession in the European Context' (2018) 28 Swiss Rev Int'l & Eur L 317, p 330.
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