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Abstract:

This study tries to analyze the issue of intention required to constitute a
criminal offense in the Saudi Capital Market from the Legislative stand of
point and from the way the court, which is a committee for resolution on
securities disputes, construes the law. Capital Market crimes are a type of
economic crime, which have distinct features than ordinary crimes in the way
they are conducted, tools used, residues it keeps after the crime ending by the
court procedure. The study tried to define the intention element, which might
be referred to as Men’s Rea, in economic crimes from scientific studies in the
topic and what has been stated in the law and by court decisions. The study
showed that the Fraud crime in the capital market is a crime that needs to have
a bad intention as an element without requiring a physical harm to the market
or investors as result of the action, and hence referred as an intention crime.
However, insider trading and unlicensed broking are considered, as crimes
that assume mistake, which implies bad intention existence and the burden is
upon the defendant to proof otherwise. The study analyzed all court decisions
in criminal offenses in the Capital Market and inferred the way the law is
construed and defined in regards those three crimes. The conclusion had
results and recommendations for more in depth understanding of these kinds
of crimes.

Key Words: Economic Crimes-Capital Market Crimes-Burden of Proof-
state of mind (band intention)-intended crimes-mistake crimes
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(Brooks v. Raemisch, 17-8593 U.S. 17-1248 (2017).
27- https://www.supremecourt.gov/DocketPDF/18/18-
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Arabic references are romanized

1- sid shuribji eabd almawla, muajahat aljarayim aliaigtisadiat fi alduwal
alearabiati, jamieat nayif alearabiat lileulum al'amniat, alrayad, 1427 ha- 2006.

2- 'ithab alruwsan, khasayis aljarimat alaiqgtisadiat dirasat fi almafhum waluathar,
majalat dafatir alsiyasat walganuni, jamieat gasidi mirbah wariglatu, e 7, 2021.

3- 'mahmud najib hasni, alnazariat aleamat lilgasd aljinayiyi, dirasat tasiliat lilrukn
almaenawii fi aljarayim aleamdiati, dar alnahdat alearabiati, t 3, 1988.

4-  rawuwf eubayd, mabadi' algism aleami min altashrie aleagabi, masra, dar alfikr
alearabii, 2008.

5- futuh alshaadhli, sharh ganun aleuqubat algism aleama, misr dar almatbueat
aljamieiati, 2005.

6- jamal aleatifi, fikrat aljarimat alaigtisadiati, alhalgat alearabiat al'uwlaa lildifae
alaijtimaeii, majmueat al'aemali, dar alnashr liljamieat almisriati, 1967.

7- nizam alsuwg almaliat alsueudiu wanushir bijaridat 'umi alquraa fi 1/1/1424h
almuafig: 4/3/2003; waqgad sadar bidhalik garar majlis alwuzara' ragm 91
bitarikh 16 / 4 /1424 walmarsum almalakii ragm mi/30 bitarikh 2 / 6 /1424h.

8- eabd alsalam bin salih alsinaydiu, altatbigat alqadayiyat walnazariaat alganuniat
walfighiat fi sharh nizam alsuwq almaliat alsaeudiu, alrayad, maktabat alganun
walaigtisadi, 2017.

9- nadir 'ahmad alniyfar wamuhamad ‘iibrahim alsuhibani, taqdir altaewid fi
gadaya altadlil bisuq al'ashum alsaeudiat, al'usus alfighiat walganuniat walturuq
algiasiatu, majalat jamieat almalik eabd aleaziza, aliaigtisad al‘iislamii, m 30, e
3, muharam 1439, 'uktubar 2017.

10- salim bin salih almutawiea, munazaeat al'awrag almaliat watatbigatuha fi
almamlakat alearabiat alsaeudiati, alsueudiat, 2015.

E [2022 gulgy —m 1443 danll gy - Qgeuwillg anlgll aaell]

Published by Scholarworks@UAEU, 2022

41


https://crsd.org.sa/ar/Pages/default.aspx
https://www.supremecourt.gov/DocketPDF/18/18-7816/87352/20190207091732977_00000007.pdf
https://www.supremecourt.gov/DocketPDF/18/18-7816/87352/20190207091732977_00000007.pdf

Journal Sharia and Law, Vol. 2022, No. 91 [2022], Art. 8
[sageuwll adlall Ggudl @l g6 sgieall GSYI dulsii]

11- muhamad bin nasir albajadi, jarayim alsuwqg almaliat fi altashrie alsueudii,
alrayad, 2008.

12- eabdalfataah muradi, jarayim alaimtinae fi ganun aleuqubati, sharh tafsiliun
lilnizam alganunii lijarayim alaimtinae fi alsharieat al'iislamiati, al'iiskandiriati,
munsha'at almaearifi, 1991.

13- eabdalsalam alnusayri, alganun aljinayiyu watanzim altaeaqud fi almadat
alaigtisadiati, mudhakiratan linayl shahadat aldirasat almueamagati, kuliyat
alhuqug waleulum alsiyasiati, jamieat almanar, 1994.

14- smir tinaghu wawayil 'anwar bunduq, altaeliq ealaa ganun al‘iithbati, markaz
alganun alearabii, al'iiskandariat, 2021.

15- mustafaa majdi harajata, ganun al'iithbat fi almawadi almadaniat waltijariat fi
daw' 'ahdath alara' wa'ahkam alnaqd walsiyagh alganuniati, dar althagafati,
algahirati: 1986.

16- nizam al'iijra‘at aljazayiyat alsaadir bialmarsum almalakii ragm (m/2) watarikh
22/1/1435h.

17- 'ayman faruq eabd almaebud hamd, al‘iithbat aljinayiyu fi alganun almugaran
walfigh al'iislamii watatbiqgatih fi alnizam alsaeudii, dirasat mugaranati, maehad
al'iidarat aleamat alsaeudii, 2011.

18- muhamad zaki 'abu eamir, al'iithbat fi almawadi aljinayiyati, muhawalatan
fighiatan waeamaliatan li'iirsa’ nazariat eamatin, alfaniyat liltibaeat walnashri,
al'iiskandariat 1985.

19- mahmud dawwud yaequba, almaswuwliat fi alganun aljinayiyi alaigtisadii,
dirasat mugaranat bayn algawanin alearabiat walganun alfaransi, manshurat
alhalabi alhuquagiati, bayrut 2008.

20- eabdialeazim mursi waziru: aftirad alkhata ka'asas lilmaswuwliat aljinayiyati,
dar alnahdat alearabiati, algahirati, 1988.

21- ‘iishkaliat alrukn almaenawii fi aljarayim aljumrukiati: dirasat mugaranati,
majalat jil aldirasat almugarinat ea/5, 2017.

22- altartibat altanzimiat w alhaykaliat almutasilat bimukafahat alfasad almalii w
al'iidari. aleadadu: 4855 aljumeat 13 rabie al'awal 1442h almuafiq 30 'uktubar
2020.

23- nizam al'awragq altijaria (alsseudii) w almudhakirat altafsiriat lieam 1383 h.

24- qararat lajnat alfasl fi munazaeat al'awraq altijariati, al'amanat aleamat lilijan
alfasl fi munazaeat al'awraq almaliat ealaa al‘iintirnit
(https://crsd.org.sa/ar/Pages/default.aspx).

25- eabdalrawuwf mahdi, almaswuwliat aljinayiyat ean aljarayim alaigtisadiat fi
alganun almugarani, kuliyat alhuquq jamieat almansurat 1976.

26- mahmud mahmud mustafaa, aljarayim alaiqgtisadiat fi alganun almugarani,
matbaeat jamieat algahirat walkutaab aljamieii, 1979 altabeat althaaniatu.

[Ogalell saniall dlyell Ciljladl dealy dlaa —Ogiilillg dwalwll diwll] n

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2022/iss91/8

42


https://crsd.org.sa/ar/Pages/default.aspx

	The Issue of intent In the Saudi Capital financial Market Law
	Recommended Citation

	The Issue of intent In the Saudi Capital financial Market Law
	Cover Page Footnote

	1

