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Abstract: (Part 11)

While current core rules governing armed conflicts has remained almost
the same since the adoption of the 1949 Geneva Conventions and its two
additional protocols of 1977, the nature of non-international armed conflicts
has gone under a tremendous development. This poses a question on whether
there is a need to develop the rules of International Humanitarian Law (IHL)
applicable to Armed Groups in times of non-international armed conflicts to
cope with the changes in the armed conflicts layout. Accordingly, this article
is addressing this question and examining ways to improve armed groups’
compliance to the provisions of the IHL.

This article focuses on three fundamental legal issues stems from the
involvement of armed groups in non-international armed conflicts, these are:
the international legal personality of armed groups and its extent, the basis
and limits of the IHL application on armed groups, and the mechanisms to
enhance their compliance to IHL.

To this end, the article is divided into two parts. In part I, it explores the
definition of armed groups and its usage in international scholarship and
practice, as well as the ability to possess an international legal personality.
The discussion herein paves the way for Part Il, which discusses the legal
framework applicable to armed groups and how to improve their compliance
to the provisions of the IHL.

In this article, part Il is covered along with conclusion and findings of this
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(2) ICRC, What is International Humanitarian Law? available at:
https://www.icrc.org/en/doc/assets/files/other/what_is_ihl.pdf
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https://www.icrc.org/ar/international-review/article/protective-scope-common-article-3-more-meets-
eye.

(5) Jurisdiction on Appeal Interlocutory for Motion Defence the on Decision, Tadic Dusko. v
Prosecutor The, ICTY .98. para, 1995 October 2, A-1-94-IT.

(6) T-4-96-ICTR. No Case, Akayesu. v Prosecutor, ICTR Chamber Trial, 609-608. paras, 1998, 2
September.

(7) Steven R Ratner, Predator and pery: seizing and killing suspected terrorists abroad, Journal of
Political Philosophy, vol.15, No. 3, 2007, p.261.
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(13) Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law,
Volume I: Rules (ICRC and Cambridge University Press, Cambridge, 2005). Also, D. Bethlehem, The
methodological framework of the study, in E. Wilmshurst and S. Breua, (eds), Perspectives on the
ICRC Study on Customary International Humanitarian Law, (Cambridge: Cambridge University Press,
2007) 3-14, at 8.
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(14) Decision on Challenge to Jurisdiction: Lomé Accord Amnesty, SCSL, Appeals Chamber (13
March 2004), para 47. Available at: www.legal-tools.org/doc/c1b45c/pdf/.

(15)T. Henckaerts, Binding Armed Opposition Groups through Humanitarian Treaty Law and
Customary Law, op.cit, at 128.
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(16) M. Sassoli, Taking Armed Groups Seriously, op.cit, p.20.
(17) Prosecutor v Thomas Lubanga Dyilo, Decision on the confirmation of charges, 27
January 2007, at para. 294, 311-313.
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(18)The ICJ Advisory opinion on the Legality of the Threat or Use of Nuclear Weapons of 8
July 1996, ICJ Reports 1996, Also, Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territories, Advisory Opinion, 2004 1.C.J. 136 { 106 (July 9).

(19) H.-J Heintze, On the Relationship Between Human Rights Law Protection and International
Humanitarian Law’, 86 International Review of the Red Cross (2004) 856, 789-814.

(20) Article 7 of the African Union Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (Kampala Convention), adopted 22 October 2009, available at
http://reliefweb.int/sites/reliefweb.int/files/resources/8F2DDDOE8D2ED16B4925765B000
7426C-au_oct2009.pdf .

(21) A. Clapham, The Rights and Responsibilities of Armed Non-State Actors: The Legal
Landscape & Issues Surrounding Engagement, (September 1, 2006), PSIS Special Study 7, p.22.
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(22) N. Rodley, Can Armed Opposition Groups Violate Human Rights’, in K. E. Mahoney & P.
Mahoney (eds), Human Rights in the Twenty-First Century, (1993), 300

(23) International Law Association, Non-State Actors, First Report of the Committee (Non- State
Actors in International Law: Aims, Approach and scope of project and Legal issues), The Hague
Conference 2010, para. 3.2.
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(24) Extrajudicial, summary or arbitrary executions, Report of the Special Rapporteur Philip Alston,
Addendum, Mission to Sri Lanka, 25, U.N. Doc. E/CN.4/2006/53/Add.5, (2006).

(25) A. Bellal, and S. Casey-Maslen, Enhancing Compliance with International Law by Armed Non-
State Actors, op.cit, at: 188.

(26) A. Clapham, Human Rights Obligations of Non-State Actors, op.cit, pp. 28-29.

(27) SIRES/1746 (2007), para. 25.

(28) Report of the Secretary-General, The Situation in Afghanistan and its Implication for International
Peace and Security, 10 March 2010, UN Doc. A/64/705-S/2010/127, para. 38.
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(29)U.N. H.R.C. Rep. of the independent international commission of inquiry on the Syrian Arab
Republic, Feb. 15, 2012-Aug. 15, 2012, 11, U.N. Doc. A/21/50; GAOR, 21st Sess., Supp. No. 50
(2012), available at:
http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session21/A-HRC-21-
50_en.pdf

(30) S.C. Res 2067, { 18, U.N. Doc. S/RES/2067 (Sept. 18, 2012) (Somalia). S.C. Res 2071, { 5, U.N.
Doc. S/IRES/2071 (Dec. 20, 2012) (Mali).

(31) Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Alston;
the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health, Paul Hunt; the Representative of the Secretary-General on human rights of
internally displaced persons, Walter Kalin; and the Special Rapporteur on adequate housing as a
component of the right to an adequate standard of living, Miloon Kothari, UN Doc. A/HRC/2/7, 2
October 2006, at para. 19.
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(32) H.-J Heintze, On the Relationship Between Human Rights Law Protection and International
Humanitarian Law, op.cit, pp.789-814.

(33) Allison Marston Danner, ‘Nuremberg Industrialist Prosecutions and Aggressive War, (2005) 46
Val Int Law 651.
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(34) M Cherif Bassiouni, The Normative Framework of International Humanitarian Law: Overlaps,
Gaps, And Ambiguities, in MC Bassiouni (ed), International Criminal Law: Sources, Subjects and
Contents (BRILL 2008) 495.

(35) William A Schabas, State Policy As An Element of International Crimes [2008] J Crim Law
Criminol 953, 954. M Cherif Bassiouni, The Subjects of International Criminal Law: Ratione Personae’
in MC Bassiouni (ed), International Criminal Law: Sources, Subjects and Contents (BRILL 2008) 49.
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=A. Clapham, The Rights and Responsibilities of Armed Non-State Actors, op.cit, p.34

(37) William A Schabas, Punishment of Non-state Actors in Non-International Armed Conflict, (2002)
26 Fordham Intl LJ 907.

(38) L. Moir, The Historical Development of The Application of Humanitarian Law in Non-
International Armed Conflicts to 1949, (1998) 47 INT’L COMP LQ 337.

(39) See: Judgment pursuant to Article 74 of the Statute, Katanga, Situation in the Democratic Republic
of the Congo, 1CC--01/04-01/07, TC II, ICC, 7 March 2014, para 1120; Decision pursuant to Art. 15
of the Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya,
Situation in the Republic of Kenya, ICC--01/09-19, Pre-TC Il, ICC, 31 March 2010, paras 90-93.
(40) ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, 2 October 1995, para 70. (ICTY, Prosecutor v. Haradinaj, Case No. IT-04-84-T, Judgment
(Trial Chamber), 3 April 2008, para 49. F.
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(41) See, International Criminal Tribunal for Rwanda (ICTR), ICTR, Prosecutor v. Rutaganda, Case
No. ICTR-96-3, Judgment (Trial Chamber 1), 6 December 1999, para 93; International Commission of
Inquiry on Darfur, Report Pursuant to Security Council Resolution 1564 of 18 September 2004, 25
January 2005, para 74-76. I.
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(43) T. Meron, The Humanization of Humanitarian Law, op.cit, p. 260; M. Bothe, War Crimes, in A.
Cassese et al. (eds), The Rome Statute of the International Criminal Court: A Commentary, Oxford
University Press, Oxford, 2002, p. 423.

(44) A. Bouvier, M. Sassoli (eds), How Does Law Protect in War?, Vol. 1, Geneva, ICRC, 2006, p. 110;
R. Provost, International Human Rights and Humanitarian Law, Cambridge University Press, Cambridge,
2002, pp. 268; W.A. Schabas, An Introduction to the International Criminal Court, Cambridge University
Press, Cambridge, 2007 (3rd edn), p. 116.

(45) International Criminal Court, Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06-803, Decision
on the confirmation of charges (Pre-Trial Chamber 1), 29 January 2007, paras 229-237.

(46) S. Vite, Typology of armed conflicts in international humanitarian law, op.cit, p.82.
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(47) The 2005 report of the International Commission of Inquiry on Darfur, UNSC resolution 1564 (2004);
Prosecutor v. Sam Hinga Norman, case No. SCSL-2004-14-AR72(E), Decision on Preliminary Motion
Based on Lack of Jurisdiction, Decision of 31 May 2004, para. 22. ICJ, Case Concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Judgment of 27
June 1986, [1986] ICJ Rep. 114, para. 218.
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(50) J. Pictet, Commentary on the Geneva Conventions of 12 August 1949, op.cit, p. 5.
(51) A. Cassese, The status of rebels under the 1977 Geneva Protocol on Non-international Armed
Conflicts, in International and Comparative Law Quarterly, Vol. 30, 1981, p. 429.
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(53) E-C. Gillard, Promoting Compliance with International Humanitarian Law 7 (2016),
https://www.chathamhouse.org/sites/default/files/publications/research/2016-10-05-promoting-
compliance-ihl-gillard.pdf.

(54) S. Sivakumaran, Binding Armed Opposition Groups, International and Comparative Law
Quarterly (2006), at pp. 369-94.

(55) J. Pictet, Commentary on the Geneva Conventions of 12 August 1949, op.cit, p. 51.
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(56) P. Policzer, Human Rights Violations and Non-State Armed Groups, op.cit.
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(58) A. Cassese, The status of Rebels under the 1977 Geneva Protocol, op.cit, p. 428.
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(60) L. Moir, The Law of Internal Armed Conflicts, (Cambridge: Cambridge University Press 2002).
(61)A-M. La Rosa and others, Armed groups, Sanctions and the Implementation of International
Humanitarian law, IRRC (2008), p. 331.
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(63) B. Saul, Improving Respect for International Humanitarian Law by Non-State Armed Groups,
Sydney Law School, Legal Studies Research Paper No. 16/36, May 2016. P.3
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(64) Decision on Challenge to Jurisdiction: Lomé Accord Amnesty, SCSL, Appeals Chamber (13
March 2004), para 47. Available at: www.legal-tools.org/doc/c1b45c/pdf/.
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(66)T. Henckaerts, Binding Armed Opposition Groups through Humanitarian Treaty Law and
Customary Law, op.cit, at 128.
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(69) A. Bellal and others, Yes, | Do: Binding Armed Non-State Actors to IHL and Human Rights Norms
Through Their Consent (August 6, 2018), Human Rights & International Legal Discourse Vol. 12(1).

(70) M. Sassoli, Transnational Armed Groups and International Humanitarian Law, Occasional Paper
Series, Program on Humanitarian Policy Conflict Research, Harvard University, February 2006, at p.
30.
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(72) A. Bellal and others, Yes, | Do: Binding Armed Non-State Actors to IHL and Human Rights Norms
Through Their Consent, op.cit, p.17.
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(79) O. Bangerter, Reasons why armed groups choose to respect international humanitarian law or not,
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(80) Klaus Schlichte, In the Shadows of Violence: The Politics of Armed Groups, Campus,
Frankfurt/New York, 2010, pp. 41, 95-99. Stathis N. Kalyvas, The paradox of terrorism in civil war,
Journal of Ethics, Vol. 8, 2004, pp. 120-121.
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Mao Tse-Tung, On Guerrilla Warfare, ch. 6, ‘The political problems of guerrilla warfare’, available at:
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(83) A. Bellal and others, Enhancing Compliance with International Law by Armed Non-State Actors,
op.cit, p.20.
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(86) Y. Kaguta Museveni, The strategy of protracted people’s war: Uganda, in Military Review,
November—December 2008, p. 7.

(87) Speech by Dr. Itto, Geneva, 15 June 2009, referred to in: O. Bangerter, Reasons why armed groups
choose to respect international humanitarian law or not, op.cit, P. 358.
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=Uninvestigated Laws of War Violations in Yemen’s War with Huthi Rebels, March 2010, p. 34. The
full text can be found at: http://armiesofliberation.com/archives/2009/09/04/houthi-rebels-pledge-to-
complywith- international-law-regarding-prisoners-and-civilians/

(89) International Criminal Tribunal for the Former Yugoslavia (ICTY), Prosecutor v. Vojislav Seselj,
Transcript of the session on 4 February 2009, available at:
http://www.icty.org/x/cases/seselj/trans/en/090204ED.htm

(90) O. Bangerter, Reasons why armed groups choose to respect international humanitarian law or not,
op.cit, p. 361
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(91) M. Sassoli, Possible Legal Mechanisms to Improve Compliance by Armed Groups with
International Humanitarian Law and International Human Rights Law, Paper submitted at the Armed
Groups Conference, Vancouver, 13—15 November 2003, p.1, available at:
http://www.genevacall.org/resources/other-documents-studies/f-otherdocuments-studies/2001-
2010/2003-13nov-sassoli.pdf.
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(93) A. Bellal and others, Enhancing Compliance with International Law by Armed Non-State Actors,

op.cit, p.193.
(94) Ibid.
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(95) R. Geiss, Asymmetric conflict structures, 88 IRRC (2006), p. 864.
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(97) O. Bangerter, Reasons why armed groups choose to respect international humanitarian law or not,
op.cit, P. 370.
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(98) B. Saul, Improving Respect for International Humanitarian Law by Non-State Armed Groups,
op.cit, P.5.
(99) People on War: Country Report Afghanistan, ICRC, Geneva, 1999, pp. 22-26.
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(102) J. Pictet, Commentary on the Geneva Conventions, op.cit, p. 60.
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(103) Report of the International Commission of Inquiry on Darfur to the United Nations Secretary-
General, 25 January 2005 at para. 76.

(104) Ibid, at para. 174.

(105) Agreement of 22 May 1992, under the auspices of the ICRC, (adopted 8 June 1977, entered into
force 7 December 1978, 1125 UNTS 3).
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(107) M. Sassoli, The Implementation of International Humanitarian Law, op.cit, at 64
(108) Prosecutor v Gali¢, ICTY-98-29-T, Trial Chamber, Judgement, 5 December 2003, para. 95.
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(109) M. Mack, Increasing Respect for International Humanitarian Law in Non-International Armed
Conflicts (ICRC, Geneva, 2008), p.17.
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(110) B. Saul, Improving Respect for International Humanitarian Law, op.cit, P.3.
(111) ICRC, Increasing Respect for International Humanitarian Law in Non-International Armed
Conflicts, (Geneva: ICRC, 2008) at 22.

H 2022 gilgs _m 1443 aanll ga - Ogeuwillg aalgh saoll]

Published by Scholarworks@UAEU, 2022 55



Journal Sharia and Law, Vol. 2022, No. 91 [2022], Art. 4
[@Jgﬂl Ogilell anlwall Cilelaall Egbﬁ]

U 5 el ke (§ A1 55 Buanle 0485 B3 plo e 5 Ciir SLBLEY T LY
o5t g6 Alall ol ael il 0Lty el s Ui (oS 1 S LI el 25
(\\Y)'Gwl;ﬂj

ro ) Aol el ol 3 e ms 51 315 S LT (531 8N1 O3 5 g
b sz 1 el il el s 48 e 5 ¢ GLus¥ Lol O S del s ol N
Biie UMY Al aws V5 AolS T & 508 85 500 3 O o g c31,8N1 Lele) 3
el VR 3 5 e CadSS el o e GLas¥I (Loadl O L Bl ole ol Y
LN L0 5Ll G 5 Lede £ 5 ,al) Aol ol el 1 0TSS5 e (01
s Y e Jmes Gadedd AL 2 (UMYl ol Cm gas s Y
o el gl Jae ez Be) o sunl s Oe] T o] wlel A el s
AV el il I g0 5 ¥ A3 0T J) oV 8 5Lty o bl odis G iy 805
.a),smf@\aﬁ\,)\
0 S e 5 G 5 Us e 0 550 LAST oy 5V OF Clapham (s Sl e 35
ad] 5 0Ly L) Jal) O 5L el NI 3las e 13 G sass sl
Nige 591 &) gtne Aol A 24 L 45 AT 250 3305 & S 2ol oLy
Slel | Jizel Lo LB U Ay g3 62T 2l oo Ol f| DS 5 OV
AV kel 20501 dald) pasenns JE e (bad (LT Ll 0 A Gl
L3y LYl dsldl OSW1 ael s plil dald ululs Lol ,aY1 oldeyl
del i a3 Lol 396 G pae ol wilel ) LSdd 5T oStV ol wlelesY]
VsaT & Uy e el o3 ) 3501 &)l 8 s (LY Lol 050

(112) M. Sassoli, The Implementation of International Humanitarian Law, op.cit, at 64
(113) A. Clapham, The Rights and Responsibilities of Armed Non-State Actors, op.cit, pp. 61-85.
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(117) J.-D. Vigny and C. Thompson, Fundamental standards of humanity: What future?, Netherlands
Quarterly of Human Rights, Vol. 20, 2002, pp. 185-99. Referred to in A. Clapham, Rights and
Responsibilities: A Legal Perspective (September 1, 2006).

(118) B. Saul, Improving Respect for International Humanitarian Law, op.cit, p.5.

(119) Ibid, p.6.

(120) A. Jackson and A. Giustozzi, Talking to the other side: Humanitarian engagement with the
Taliban in Afghanistan, Humanitarian Policy Group (HPG) Working Paper, Overseas Development
Institute (ODI), December 2012, p.10.
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(123) B. Saul, Improving Respect for International Humanitarian Law, op.cit, P.5.
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(124) H.-J Heintze, On the Relationship Between Human Rights Law Protection and International
Humanitarian Law, op.cit, pp. 789-814.

(125)The I1CJ Advisory opinion on the Legality of the Threat or Use of Nuclear Weapons of 8 July
1996, ICJ Reports 1996, Also, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territories, Advisory Opinion, 2004.

(126) P. Alston and others, The Competence of the UN Human Rights Council and its Special
Procedures in relation to Armed Conflicts: Extrajudicial Executions in the ‘War on Terror’, vol. 19
EJIL 1, (2008), p.183.
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(131) A. Clapham, Rights and Responsibilities: A Legal Perspective, op.cit, p.32

[0giléllg deypill dlaa ~OgiMlillg dwabwll aiwll]

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2022/iss91/4

64


https://news.un.org/ar/story/2019/07/1037561
https://reliefweb.int/report/world/un-new-list-shame-shortchanges-children

[ulisYl sglu 3]

Wise e o3l G Lo o JL T Bala ) Y1 Bl olefanld (5158 Letd sl
U1 andl DTV LN Lsadl 0 LA eV Jo Gl olel ] et L
3 el O Al Whlzel et b £5L Y1 ol dall wlielons o dg OF ailis e U3
s 5l gole ood (sl e LY Bl fe oz (51,30 s Lo Lex sl 3 e
o sf Dl diny 23 0T £ oY1 aotll LY I Wl Sl el W35 0TV
Gliws SI Il o slael g pls O cnalh Ll Lslor day o dny e Sl )
Humanitarian Le ) & 45l dalats azadd (gl ¢ L sll O $lal JizaVI e PPK
PV et sl el el o e S A s iy OF SCad Law Project
Zo el eI Glas (3 s S5 oy b il b OF () Aol ol S
s G e 5 V4T el Ladll plae V1 & i s Ola Y1 aslSs 0 56 o son
O als as a0 Wl Landlol 1 oY1 b, ¥l olel bl f oy gole e 6
O™ GLSY L sl 0 5L JlmeNT et o0 42

Lol O

DLV Aoy 3 S sy aasll a1 Lt 1 AU Olbelll 3 LS

2 "

o sag il g 5ol A5l Gl 2 Obddl Gl gl o5 e £3LY
gésu;\@awsmw‘wwjduzw TS RERE PRI (PP
YAl VY B OLSYI G si ol )5 o peiladlsse ¢l 5

WP PR PP Wy

3ol oo Bl DL G i ST e ol le A ool 51 any Y
Human Rights Watch OLus¥1 3 si- 431 10 delats fe L sS1 s ol el o 55 &
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op.cit, p. 193.
(133) Ibid.
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(134) A. Clapham, Rights and Responsibilities: A Legal Perspective, op.cit, p.33.

(135) E. Heffes, Non-State Actors Engaging Non-State Actors: The Experience of Geneva Call in
NIACs (August 13, 2019). International Humanitarian Law and Non-State Actors: Debates, Law and
Practice, p.3.
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(136) Armed non-State actors speak about child protection in armed conflict, Geneva Call (2017),
Meeting Report 22-24 November 2016. Available at:
https://www.genevacall.org/wp-content/uploads/2019/05/CansaReport_web.pdf .
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The African Union Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (Kampala Convention), adopted 22 October 2009,
available at
http://reliefweb.int/sites/reliefweb.int/files/resources/8F2DDDOESD2ED16B49257
65B0007426C-au_oct2009.pdf.
Convention on the Rights and Duties of States, Dec. 26, 1933, 49 Stat. 3097, 165
L.N.T.S. 19.

Vienna Convention on the Law of Treaties Between States and International
Organizations or Between International Organizations, Mar. 21, 1986.
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