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Rights of the management concerning the letter of guarantee®

Dr. Mohamed Farouk Mahmoud
Associate Professor of Public Law
College of Sharia and Islamic Studies - Qassim University
Dr.farouk2005@gmail.com

Abstract:

The notion of the letter of guarantee emerged as one of the

alternative forms for the financial deposit to safeguard the administrative
contract. The aim of such a notion was to protect the party to a contract from
the harm of having portions of his or her capital idle.

Letters of the guarantee are either interim to make sure the contract party
is committed or final to make sure the performance of contract terms is
perfect. It may also be an installment paid in advance to ensure perfect
performance. A fourth type is the letter of guarantee for equipment or items
on loan so that the objects on loan will be returned in their original state when
the operation in question is over.

In brief, the letter of guarantee came into being and evolved through the
changing technical and practical needs and activities of various managements

The present study derives its value from the fact that it focuses on the
following hypotheses:

1) What if the party to a contract does not submit a letter of
guarantee?

2) Is it possible to amend the terms of the letter of guarantee?

3) Isitpossible to extend the time span for the validity of the letter of
guarantee? or to claim its value earlier than already specified

4) Can it be confiscated or sequesterated by the bank or the authorities
The study concludes that:

* Received on October 31, 2020 and authorized for publication on December 29, 2020
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The management in question is independently eligible for specifying the
value for the letter of guarantee and rejecting any bid which does not include
the full value of the interim deposit.

Withdrawing the bid before the preevaluation process makes it legal for
the management to claim the value of the interim deposit without prior notice
and nullifies any adverse legal procedures

The bank is entitled to question the management's claim of the value of the
deposit stated in the letter of guarantee; the role of the bank is to guarantee
rather than to assess

Keywords: Letter of Guarantee, Insurance, Administrative contract,
Confiscation.
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(18) Le montant de la retenue de garantie ne peut étre supérieur a 5 % du montant initial augmentg,
le cas échéant, du montant des avenants. La retenue de garantie a pour seul objet de couvrir les
réserves a la réception des travaux, fournitures ou services ainsi que celles formulées, le cas
échéant, pendant le délai de garantie. Le délai de garantie est le délai, qui peut étre prévu par le
marché, pendant lequel le pouvoir adjudicateur peut formuler des réserves sur des malfagons qui
n'étaient pas apparentes ou dont les conséquences n'étaient pas identifiables au moment de la
reception .
Article 101 Abrogé par ORDONNANCE n°2015-899 du 23 juillet 2015
(19)Article 102Modifié par LOI n°2013-672 du 26 juillet 2013 - art. 24 (V)
Abrogé par ORDONNANCE n°2015-899 du 23 juillet 2015 - art. 102
La retenue de garantie peut étre remplacée au gré du titulaire par une garantie a premiére demande
ou, si le pouvoir adjudicateur ne s'y oppose pas, par une caution personnelle et solidaire. Le
montant de la garantie a premiére demande ou de la caution personnelle et solidaire ne peut étre
supérieur a celui de la retenue de garantie qu'elles remplacent. Leur objet est identique a celui de
la retenue de garantie qu'elles remplacent )
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Razzaq Al-Hussaini taj alerws min jwahr algamwsi- muhamad bin mhmmd
bin eabd alrzzaq alhusayni, Abu Al-Fayd, almulqgb, be Murtada, alzzabydy
(t 1205hi) almhgqu: mjmwet min almuhagigina, alnnashiru: dar alhidayti.
ktab aleyni, Abu Abd al-Rahman al-Khalil ibn Ahmad ibn Amr ibn Tamim
al-Farahidi al-Basri ktab aleyni, li'abi eabd alrahman alkhalil bin ‘ahmad bin
eamrw bin tamim alfarahidi albasarii (t 170hi) almhqqu: dr. mahdi
almakhzumi, dr. Ibrahim alsamrayy, alnnashiru: dar wamaktabat alhilal.
lesan alarb, Muhammad bin Makram bin Ali, Abi Al-Fadl, Jamal Al-Din lbn
Manzur Al-Ansari Al-Ruwaifa'i Africanul - (t 711hi) alnnashiru: dar sadr -
bayrut, alttabeatu: althaalithat - 1414h

Sahieh Musulman ibn al-Hajjaj Abu al-Hasan al-Qushayri al-Naysaburi (t
26hi) alnnashiru: dar 'iihya’ alturath alarabi- bayrut.

almstdrk ealaa alsahihayni, Abu Abdullah Al-Hakim Muhammad bin
Abdullah bin Muhammad bin Hamdawayh bin Naim bin Al-Hakam Al-
Dhabi Al-Tahmani Al-Naysaburi almaeruf biaibn albaye (t 405h) thqyqu:
mustafaa eabd algadir eataa, alnnashiru: dar alkutub aleilmiat - bayrut,
alttabeat al'uwlaa 1411h —1990.

mashariq al'anwar ealaa sihah aluathar, lyad bin Musa bin lyad bin Amron
Al Yahsabi Al Sabti, Abu Al Fadl -, (t 544h) dar alnashri: almktbt aleatigat
wadar altarathi.

Ragheb Habashi. - khitabat alddaman min alwjht alemlyt, mehd alddrasat
almsrfyt, algahirati, lleam alddirasy alkhamis eashar sanatan 1968m -1969.
Riad Nazim Hamid - alnzam alganuny Ikhitab alddaman, dar alfikr aljamieii,
al'iskndryt 2016.

Suleiman Ramadan Omar -. alnzam alganuny lIkhitabat alddaman almsrfyt-
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13) Ali Jamal Al-Din Awad. - alnzam alganuny lkhitabat alddaman, mjlt
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2016.
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al'idaryat, alnnashiru: dar alnnahdt alerbyat 2010.

16) Mohsen Shafiq - alwsyt fi alganun alttjary- tabeat 1963.

17) Mahmoud Helmy. - aleqd al'idary- algahrtu, dar alfkr alearby 1974.
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