
Journal Sharia and Law Journal Sharia and Law 

Volume 2008 
Number 33 Year 22, Issue No. 33 January 2008 Article 4 

January 2008 

The Concept of “Return” in Contracts The Concept of “Return” in Contracts 

Follow this and additional works at: https://scholarworks.uaeu.ac.ae/sharia_and_law 

 Part of the Civil Law Commons 

Recommended Citation Recommended Citation 
(2008) "The Concept of “Return” in Contracts," Journal Sharia and Law: Vol. 2008 : No. 33 , Article 4. 
Available at: https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4 

This Article is brought to you for free and open access by Scholarworks@UAEU. It has been accepted for inclusion 
in Journal Sharia and Law by an authorized editor of Scholarworks@UAEU. For more information, please contact 
sljournal@uaeu.ac.ae. 

https://scholarworks.uaeu.ac.ae/sharia_and_law
https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008
https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33
https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4
https://scholarworks.uaeu.ac.ae/sharia_and_law?utm_source=scholarworks.uaeu.ac.ae%2Fsharia_and_law%2Fvol2008%2Fiss33%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/835?utm_source=scholarworks.uaeu.ac.ae%2Fsharia_and_law%2Fvol2008%2Fiss33%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4?utm_source=scholarworks.uaeu.ac.ae%2Fsharia_and_law%2Fvol2008%2Fiss33%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:sljournal@uaeu.ac.ae


The Concept of “Return” in Contracts The Concept of “Return” in Contracts 

Cover Page Footnote Cover Page Footnote 
Dr. Yazeed Nusair Legal Affairs-Kuwait Petroleum Corporation 

This article is available in Journal Sharia and Law: https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4 

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4


 

@@

…@N�–ã@�îãc@†íŒí@@
 

 
æìãbÔÛaë@òÈíŠ’Ûa@òÜ©@ @@@

  

< <

< <
< <

< <

< <

< <
< <

  

١٧٣  

]‚ÏÃÖ]<íè†¿Þ<»<Øe^Ï¹ <gfŠÖ]<ÄÚ<íÞ…^ÏÚ<í‰]…�<êÞçŠÓ‰ç×¨ù]<Ý^¿ßÖ]<»< < êÞ‚¹]<áçÞ^ÏÖ]<Ý^¿Þ<»<
GG@@

��������א������א������א�
����K�K�K���	
���
��������	
���
��������	
���
�����GGG@@@@@@

@@@

szjÛa@—‚Üß 

 ��� �� ���	
 ��� ���� ��� ��� ���� ������ ���� � ���� �
��� �  ���! "# ��$

�%& ��'� �(�� .�*+ �,-���$� �. � �/(�! �0�1 2�31�456 7'�
 ��� �.  ���!  .

���� �3/(�# 894�� ���$� �. �: �%;
 <� ��4=� �
��� >/ �?@�
 A�BC �. ���  ���!- .
�%;
 �! @���/ ���  D �E3+ 7'�
 �
F�G 2��4H �� IF�J� 7. K�����+ . ��L
 �1  ���! ��

M ��4$/ -� ��N�%& ��'� ���O�
 PF�H -� IF�9% ��L
 �1- ��D ��� �E3��  = . �/ �.
 Q3N ���� ��DF� �/ �D�D RJ9��� �%;
 S�! ������ ���� �*+ T�%� �EU �/ �/� V�EU
 �# Q3N  ���! >/ �J	� R
�1 �. 8%C �.- V�(��6 RJB- ���� RJB W� (33��� ��X

X ���  D �(�� A�B� �/ �34$�� �Y�N� Z�
 [ \# ��# Q3] V�%& ��'� �(�� � �B�B� �
�/(�� RJB ���� A�B� ��� ���� ̂ 9+ >3'�9
 �%& ��'� �*+ �� �(�� . _��� �L  ̀��� 6#

 Z�
 �(��6 RJB F-K ��$3� ���� ���# �$� Z�
 A�BC F-�+ �(��6 RJB �� a��b  ���! �#
�/ ����� �34$5 �� �cd�$� 2�/(��6 �34$5 ��N .  

                                      
GG��� ������ �	
�� �����/�/������K� �
GGG� �    ������ ��� � �!–   #$%&� '  ������  '          ������(�� )�*��$�� +,- .�/�0 $1�,2� 3$2� 4���(�� 5��*�    �(��* / ��6�� 78 �9:��'4;�&� .� �

1

et al.: ??????? ?? ????? ????? ?? ?????? ????????????? ????? ?????? ?? ?????  ?? ???? ??????? ??????

Published by Scholarworks@UAEU, 2008



@

a@ïãì�Ø�ìÜ¬þa@âbÄäÛa@¿@†ÔÈÛa@òíŠÄã@¿@ÝibÔ½  
 

 

 

rÛa@…†ÈÛarÛa@…†ÈÛasÛbsÛb@æìqýrÛaë@@æìqýrÛaë@––@@òv§a@ë‡òv§a@ë‡@@QTRQTRXXçç��MM@@MMŠíbäíŠíbäí@@RPPRPPXXââ @@ @@

  

  
< <

< <
< <
< <

< <
< <

< <
< <

 

١٧٤  

�:  

 �� ����� 	
�� � ���  ���� �� �
��� �� ��� �� ! �
��� �� ��� �� 
� �"#
 
� 
� $
���� %!&'�� �(� )!* 
� �"# +,-���� .�/ 
0 12 3
4��� 5&6�, 7 8�� 9
�/
��7�

�2 $
���� :;� �<�� �/ .�� >?
@6��  ! �-0 $��, A-�� B
CD� E�FG �� 
�� *��, A-
 H
�IJ >���� ��K L�M ��
��7�M ����� %2 +/&�6;� ��;� N
�6C7
2 O�@�C�;PD� $
Q���

$�R6�7� �-� -���� ��;� #M �2 �<�� 
� $R;� %!&'�� �(� # $
Q��� �-0 +����
��� �����;�.  
 >���� S �T�� >?
@6�� �-� :;� +2
UV� � �2
�W� ��I� #Consideration ��IW� �� 

H���� 
�*
I6��M +�R;W� +XIF�
2 9
�/
��7� YIF� O�@�C�;PD� $
Q��� ��;� �T6�, A-��.  
 �� ��� ��IW� �-� +C�*NM ��2
�W� ��I� >M
�6� +C�*��� Z-�  ! B
CD� �-� :;�

M �$
��� ��
��� $
Q� S ����� +,&Q� S [�\��W� ]� �̂ ]I@�� [� 
�*
�� �K��� 
��M
( �/
O�W� ��
��� $
Q� S ����� 
�*� �(1� . 9��2 _
� S +�*
�W� 9
C�*��� +�̀ � :�a 7M

 N
bV 97M
c S 
<4�2 �� d&6�� +����
��� eQ��� 9��2M �e��
�W�M 9
,&Q��� ��! f;6a
*
g6�� N��� S 
<��I'�M 
h -iD� A&b +�&6j� eC��/+��M��� . . S 
<6�̀ � :�a 7M 
T�

 k�� 
� 5
j6��M +!&�W 
,�l ]�&, 
m 
�U�����6��M 97
F�7� .*�n ���2 &XF, ��2 _
�
&io� .  

 +C�*�� 
<�� [2*D� pM&��� 
�FFi pM&! +@q �T\ +C�*��� Z-� 93
U ���M
M �JM&r 
��M
�� 
T� ��
�r�M ��,&�� s tu*
6�� Z*�'�M �2
�W� 9
��I'� )�2 v# 
�\&��

��;� .N*���� 9�3
��6C7� s ��IW� . �2
�W� %2 +�*
�W� 3�&UV Z
�FFi ��! ��
w� p&��� 
��
]I@��M.  

2

Journal Sharia and Law, Vol. 2008, No. 33 [2008], Art. 4

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4



 

@@

…@N�–ã@�îãc@†íŒí@@
 

 
æìãbÔÛaë@òÈíŠ’Ûa@òÜ©@ @@@

  

< <

< <
< <

< <

< <

< <
< <

  

١٧٥  

Þëþa@ÊŠÐÛa@@
ë@c†j½a@ƒí‰bmê‰ìİm@@

@ Þëþa@kÜİ½a@@
c†j½a@ƒí‰bm@@


4��� E
F6i7� *�'� x,*
62 O�@�C�;PD� $
Q��� S ����� +,&Q� *�'� fI�*� ty
 $
��� ��
��� e�
zCommon law courts O
��� &��� S e�
z� Z-� E
F6i� 
� ��! � 

p
'/V� 9
��R�M ey�&{� S �F��� :;� &F6�, &j� . �� +|r
��� 9
��};� +I@��
2 
��
 M� ���CD� e�
~T� k&i� e�
c v# 
�1j2 �|g;, B
��� 
� ��! N����� M� 9
�/
��7�

�y
����e�
z� �� ��" �� v# M� p
'/V� e�
c M�  .  
 e6, 8�� �;� t�M +�;�j�� N����� %2 :'C��� *�F��� S R��T6�� k&U �/M 
T� 

 
<T6i e6, +��nM S 
<��&!#under seal �!&6�� ��( 
�
�r 
<��&2# e6, 8�� N����� %2M 
�&!�� �~�M +��
��� MN vMD
2 $
��� ��
��� e�
c 9
��};� +I@��
2 
<��# 3�g;�
2 N

%,��N >�i �� 
<�� +|r
��� : �T�2 $
���� 
<;c ��, 8�� 9
�/
��7
2 �6a vMD�
Action of covenant�,��� �a +��
���M  . +|�� �I/ �� �&Q�� 
������ 
�
� 
6�
� �/M

%�;c .�6a k��N 	
�� ��, e;! +�<�j�� 9
�/
��7� E�FG 
�� 8�� 9
�/
��7
2 
 Y;I� +I�
'W� k��N 	
�� ��
� ���M ��T�2 $
���� 
<;c ��,debt sur contract ��
�M 

 �� %T��� 3�N� >�i �� e6� Z��� %,����� �� ����� :;�M k����� Z-� 9�3�&U#
ZN�<rM ��;� :��W� . .&�
� *
j6�7 +I��� k����� Z-� �~Î � &j� BN
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�W� 
��

�R;W� N����� S e6, 
� �-�M &io� 5&'�� �� *N
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                                      )� (G.H.Treitel. The Law of Contract. 8th. ed. (1991) sweet and Maxwell. P.73.                                                                                                                           )�� (Re Macarde [1951] Ch 669; [1951] All. E.R. 905.                                                                                                    )�� (��	
  :Lampleigh v. Brathwait (1615) Ho 6 105                                   
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�C N*�;�� N�( ���Scarman e6, A-�� ����� S 
�&!��� ]U���� «M&j�� 
H
~�~^ H�2
�� Z*
I6�� ��K t�� �&io� 5&'�� �� �4,��62 �<�6�� *�� #̂ �I/.  

“An act done before the giving of a promise to make a payment or to confer 
some other benefit can some times be consideration for the promise. The act must 
have been done at the promisors request, the parties must have understood that the 
act was to be remunerated further by a payment or the conferment of some other 

                                      )�� (�� ���� ����
 � �����. )�� (Paoon v. lauyin long [1980] A.C. 614; [1979] 3 All. E.R. 65.                                                      
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�� �2M H
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I�� �<�

Z-����M �����.  
                                      )�� ( ���� �� � �!� )�"  (Bill of Exchange Act 1882.S. 27 (1)  (b).                                                                                       )�  ( #�!) " .( )�! (Brawn v. Lyford, 103 Me. 362, 69A. 544.                                                                                           
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"A humanitarian act of this kind voluntarily performed is not such consideration as 

would entitle her to recover at law"���;� +��
��� +�M�W� � ¯(�,M �-� )  ¼· () ��( 
 .N
W� S �F� �/)·À ( H
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¥W� �y
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�R;� �6�,injustice .  
  

                                      )�$ (K.Zweigert and H.Kotz, Introduction to Comparative Law. VoL.ll Clarendon press (1987) p. 75.                                                                            )��                               (            ). Webb v. McGowin , 27Alen. App, 82, 168, So. 196 (1935                )�� (Harrington v. Taylir, 225. Nc. 690. 36. SE. 2d, 227 (1945).                                                           )�� (Rest. 2nd (1981). S. 86 . “Promises in recognition of a benefit Previously received are binding 
only to the extent necessary to prevent injustice.                                                                                                                                                              
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                                      )�$ ("Forbearance to assert or the Surrender of a claim or defense which proves to be invalid is not 
 consideration unless:                                                                                                                      

(a) The claim or defense is in fact doubtful because of uncertainty    as to the facts or the Law.       

(b) The forbearing or surrending party believes that the claim or defense may be fairly 
determined to be valid”.                                                                                                           
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“It is error of fact to suppose that one gets no benefit when he gets only that to 
which he had an existing right. A bird in hand is worth much more than a bird in the 
bush, and that is why the promisor bargains to pay more in order to get it. It is 
likewise error of fact to suppose that performance of duty is no detriment to the 
promisee if this performance is the payment of money, it is money that he might 
have paid to other persons with greater advantage to himself (and even without 
doing any legal wrong what ever): if it is the rendition of service, it is the spending 
of time and effort that might more advantageously have been spent else where. It is 
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damages for breach of his duty but it should be obvious that the damages that he 
could be compelled to pay would have no definite relation to the extent of the 
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 (a) if the modification is fair and equitable in view of circumstances not anticipated by the 
parties when the contract was made”.  )"� (U.C.C. S.2 209 (1) "An agreement modifying a contract within this Article needs no 
consideration to be bindings".                                                                                                                                     " )"� ( ��	
     :J.W. Collins and Others. Business Law Text and Cases. John Wiley and Sons (1986) P.225.                                                  
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“The doctrine itself may have been criticized, as questionable in principle, by 

some persons whose opinion are entitled to respect, but it has never been judicially 
overruled. on the contrary I think it has always, since the sixteenth century, been 

                                      )""  (   Pinnel case (1602) 5 Co. Rep. 117 a “Payment of a lesser sum on the day in satisfaction of a 
greater sum can not be any satisfaction for the whole”.            )"   (  Foakes v. Beer (1884) 9 A pp. Cas. 605.                                                                                                   
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accepted as law, if so, I can not think that  your lordship would do right if you were 
now to reverse, as erroneous, a judgment of the court of appeal proceeding upon a 
doctrine which has been accepted as part of the law of England for 280 years”. 
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