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'�# ]IC �Î � ��� $�R6�7� M� �<�6�� �-� 3
'�# �;U

Z-���� $�� M� -���� S eC
�� &�D� �� . .N�*V� �� �I�6�� N&� 
� ��" &n� �� 

� �/M
 
�(7 � .&���� Z-� ���M �Z*��^V 
� ]IC 	
�� ��, _ 
� +����
/ *
n� A� �� ��, _

%�
�
2 
�&,�'� : ��M >MD� �Î � �<�� ��2 E
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                                      )�$ ("Forbearance to assert or the Surrender of a claim or defense which proves to be invalid is not 
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(a) The claim or defense is in fact doubtful because of uncertainty    as to the facts or the Law.       

(b) The forbearing or surrending party believes that the claim or defense may be fairly 
determined to be valid”.                                                                                                           
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some persons whose opinion are entitled to respect, but it has never been judicially 
overruled. on the contrary I think it has always, since the sixteenth century, been 
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accepted as law, if so, I can not think that  your lordship would do right if you were 
now to reverse, as erroneous, a judgment of the court of appeal proceeding upon a 
doctrine which has been accepted as part of the law of England for 280 years”. 

 A-�� �,�W� �� �y���� +,
¬ t�M .�I� .�y
! ��IW� M� .��
��� Z-� ��W 
� +�����M

��&6! >�JM +�y
4��� 9�3�&UV� [/�M �X6@,� 3RU >�I/ v# �y���� [!�� +;J
TW� >M
§M 

t/
I�� �� >�
�6��M �,��� �� .
,
4��� k�(# S)��( ��;� :��T;� 3
�2 >
T�12 t��W� $
/ 
H
<��U 
��
»M 

�n�M +y
T�2*� �6�-2 �� t�2M . :��W� +UM� ��
/ +I�
'W� �� &<r� +6C ��2
y
»�n Y;I� [!N ¨&�2 
<UM� �� +2
��M ��;�Y;IW� ��
� �2
�� +,�@6� ���U + . t��W� $
/

+U
�� Z-h e;� :;� ��;� :��W� +UM� ��
�M >
T;� +C
W� �6U
� H�&Q� Y;IW� >�I�2 . ���
 ��I� :;� 3
4��� +�I;�� ��6C� ��( Y;IW� +��I2 +I�
'W
2 ��� �� t��W� 
� +T�z� ��;��

���2 +�4/.  
W
2 9-i� 8�� 
,
4��� ��M+�4/ +��,&�D� .�~6W� 9
,7��� S ��I)��( ��
� 

 
�*���� +��� +T�z� 9&/� 
</�J ��2M BNM* .��@�� 
� S �¥;6� 
<�y
/M)·½ (

<�;�'� H�*7MN .%�
» �� H7�2 H�*7MN %@q [!�2 ��2 s .&6�� Y;IW� [!N S �MR�� &T6C� .

�¥62 H
I�
'� +T�z� v# �MR�� 1{ ��" ��2H
���IC� H�*7MN %@q v# +����� Y;I� )� .
 ��!�2 $
/ 
� %2M +�;^D� +����� *���� %2 �M&��� +!
� [!�2 �6I�
JM ��" +UMR�� �4!*

�&��� [!�2 ��&��M BNM* .��@�� ];J +2
U 2 +T�z� ��
/ �H
���IC� 
0 . 5
�|6C7� k��
�;'� %2M ���2 H
/
��� 	
�� 
� BNM* ��@�� :�N� %@q v# +����� *���� )��¥62 �6

H�*7MN .H
����;� 
T<��2 � �/ �
��7� �-� 
�M . +�C
CD� ������� �� 
� +T�z� ��;�� ���
 H�2
�� 
T<�� �� ��j, 7 3tj�� �-� �T�2 H
�;�! �¥j�� $
�/ M� 3tr �T�2 �<�6�� 
�

                                      )"! (D & C. Builders ltd. v. Ress [1966] 2 Q.B. 617.                                                                             )"$(Rhoades v. Rhoades 321 N.E. 2d 474 (Ohio 1974).                                                                         

33

et al.: ??????? ?? ????? ????? ?? ?????? ????????????? ????? ?????? ?? ?????  ?? ???? ??????? ??????

Published by Scholarworks@UAEU, 2008



@

a@ïãì�Ø�ìÜ¬þa@âbÄäÛa@¿@†ÔÈÛa@òíŠÄã@¿@ÝibÔ½  
 

 

 

rÛa@…†ÈÛarÛa@…†ÈÛasÛbsÛb@æìqýrÛaë@@æìqýrÛaë@––@@òv§a@ë‡òv§a@ë‡@@QTRQTRXXçç��MM@@MMŠíbäíŠíbäí@@RPPRPPXXââ @@ @@

  

  
< <

< <
< <
< <

< <
< <

< <
< <

 

٢٠٦  

H
�R;� �T��
2 $
���
2 �<�6W� 

� �"# ��� $�&2V H
�!
� �I/M �H� �̂ �T��� �-� ��� $
���
2 
��� M� 
��
/ ]U�� ��" . 
m 3RU [!�2 $�R6�7
2 $
/ ��;� :��W� 
� +T�z� �Q(7 ���


T<��2 $�W� ����� +~F2 e�~;� �2
�� �U�, 7 �
6�
2M t��T;� ��!N :;� H� �̂ $R;� ��. 
9��6�� ���)�	(� �� 3RU [!N 
� B
C� :;� .��
��� Z-�  .�y
! �� 
��, �/ �,��

 Z
�7� ¨*
�� .��
��� 
� 
T� ��(7 �/M S �,��� ��
� [!N .�y
! �� eQ�� �y��;�
H
,NM 5�&JD� %2 9
��}�� +,�@� -I§ A-��)�
( ���,N �� >�
�6, 
� S &( N&��
! 

��N�* 2)��(.  
������� 	�
���
�� :  

9�3
��6C� 	
��)��(��� *
I6�� $�� .��
/ :;� .��  3
!�;� H�2
�� �,��� �� 3R�{ [!
 �/ 8�� �y
6�;� +�;T��� �� 97
�� +<U��W 3
4��� 
��UM� 9�3
��6C7� Z-�M ��,��� ��
�2

.��
��
2 -iD� :;� ]�&6�.  
H7M� :  ��;� ��6� �� 
T� +�;6° +�,&'2 �,�W� �I/ �� -���6�� . ��� �,�W� 
# ��(

� ��� �� 
� $��, +�
�� Z-� x,*
� �I/ [!��
� H� �̂ �2 $
���
2 H
�R;
 N�z� 

�W� �� 

�� S �y���� ];J :;� 3
�2M [!��� M� �
�~6C7�
 ���� ��-�M 
h [!��� :;� ��6W� +;T��� �� +;T�2 [!��� M� ��
��7� ]@(

                                      )"� ( ��	
: � ��
�� ���� �%&'
���� . ) � ( �UVW
 Z�=T �'�7� �+.�	 1 ��LK*
 �UV�UL* 4V= [�@ N);�9L* ��O�/0 X
,�9&	
 E�/'H \�]+ : " The absurdity of the results of the rule...has been commented upon in case after case "..Frye 
v. Hubbell 74 N.H. 358. 372, 68A. 325, 332 (1907) ) � ( ��	
 : � ��
�� ���� ����
��� .  ) �(  ��	
 : � ��
�� ���� �(.&?��@�� � �
�� ���� �%&'
�� ��� .  

34

Journal Sharia and Law, Vol. 2008, No. 33 [2008], Art. 4

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2008/iss33/4



 

@@

…@N�–ã@�îãc@†íŒí@@
 

 
æìãbÔÛaë@òÈíŠ’Ûa@òÜ©@ @@@

  

< <

< <
< <

< <

< <

< <
< <

  

٢٠٧  

�,��� �� H
\�� 3tr)��(.  
H
��
n :  ��� 
� �*���W� N�c �� �,��� Y;I� 
��, 
���� �"# 7# H
4,� �I'� 7 .��


 _ ),��62 +I�
'T� ��-� ��, _ �"# 
�� H�N�c �,��� M� +I�
'W� Y;I� 

�
 M� ��©� �� Y�
I� 9
I�
'� �6�� 9
I�
'W� Z-� 
 ! ����� S Z�,�l e6,
 H
X;I� AM
@� +I�
'W� 

2 H7
T6(� 	
�� 
� ��M L( �� ! �
6�
2M 
<6T�/ �2
n

� �� ��� �6�, �/� Y;IW +,M
@� 
��� �/ 
�� +��
T6(� 
 ! p�!�W� Y;IW
H�2
��.  

H
��
n :   �
6�
2M �r �c �6�� +�
�� Z-� S 9
I�
'W�M �
�1j2 p�
�6W� 9
I�
'W�
 ��1j2 p�
�6W� Y;IW� �� �/� 

� ��M L( 
<�� 3RU [!N ¨&�, �,�W� 
 !
 
T� 3
4���M  

�, 7 H
�2
C 
�&r��6�3��M �2
�W� +,
�� k�� S &Q.  
H
�2�* :   s ��M ���,N +!
� [!N [�'6@, 7 A-�� �,�W� 
� �B�!V� >
( S �;F��

 B
C� :;� e<�� �y�N �� �,N �� 3RU [!�2 $��, 
� :;� ���y�N [� ��6,
 A-�� �y���� 
 ! �
6�
2M H�2
�� �6�, �,��� �� 3R{ [!��� 
 ! �+�y
� +,�@�

�, +���W� t�M �2
�� :;� ���F� Y;IW� +��I2 +I�
'W� [�'6@, 7 [!��� �-� �I
 �,N Y;I� �� 3RU :;� ���F( �� +I@��
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